KING COUNTY LIBRARY SYSTEM
SECTION 00600
BURIEN LIBRARY PROJECT


PSESD DEMOLITION                                                                                                      

KING COUNTY LIBRARY SYSTEM
SHORT FORM CONSTRUCTION AGREEMENT

(LUMP SUM PRICE)
PROJECT:

_______________________

CONTRACTOR:
_______________________
This ConSTRUCTION Agreement (the “Agreement”) is made and entered into as of the later of the two signature dates below (the “Effective Date”) by and between KING COUNTY RURAL LIBRARY DISTRICT, a Washington public corporation, doing business as KING COUNTY LIBRARY SYSTEM (“KCLS”), and ____________________[LEGAL NAME OF VENDOR], a _____________[type of vendor entity] (“Contractor”).
1. Term of Agreement.  This Agreement shall commence on the Effective Date, or if applicable, a separate Notice to Proceed issued by KCLS, and shall continue pursuant to the terms of this Agreement.
2.
Termination.  This Agreement may be terminated with or without cause by KCLS providing at least five (5) days’ written notice to the Contractor.  Either party may terminate this Agreement upon (5) days’ prior written notice to the other party for any breach of this Agreement by the other party which is not cured within the five (5) day notice period.  If this Agreement is terminated early for whatever reason, the Contractor shall only be entitled to receive compensation for Services completed, delivered and installed up to and including the date of termination.
3.
Scope of Services.  This Agreement covers all work or services (the “Work” or “Services”) to be provided by the Contractor to KCLS as described in Section 19.  Contractor shall perform the Services in accordance with any and all requirements of applicable laws, ordinances, regulations and rules, including without limitation WAC 458-20-171, RCW 60.28, RCW 49.28, RCW TITLES 49-60, and RCW 39.12.

4.
Qualifications.  Contractor hereby certifies to KCLS that Contractor is qualified to perform the Services in a safe, thorough and accurate manner and that Contractor has all licenses, approvals, authorizations and certifications necessary to perform the Services in compliance with all applicable laws, ordinances, regulations and rules.
5.
Independent Contractor.  In performance of Services under this Agreement, Contractor shall be an independent contractor and not an agent or employee of KCLS.  Contractor shall have no authority to bind or commit KCLS in any manner without the prior written authorization of KCLS.  Contractor is free to engage in other independent contracting activities, provided that Contractor does not engage in any such activities which are inconsistent with any provisions hereof, or that so occupy Contractor’s time as to interfere with the proper and efficient performance of Contractor’s Services hereunder.

6.
Non-waiver of Breach.  KCLS's failure to insist upon strict adherence to any one or more of the covenants and restrictions is this Agreement on any occasion shall not be construed as a waiver or deprive KCLS of the right to require strict compliance thereof with the same or any other provision of this Agreement.

7.
Venue, Jurisdiction and Governing Law.  This Agreement shall be governed by the laws of the State of Washington and Contractor consents to jurisdiction and venue in the state and federal courts in King County, Washington.  In any action or suit to enforce any right or remedy under this Agreement or to interpret any provision of this Agreement, the prevailing party shall be entitled to recover its costs, including reasonable attorneys’ fees.

8.
Notices.  All notices or statements to be given or submitted under the terms of this Agreement shall be given in writing and sent by United States Postal Service, postage prepaid to the following addresses:
If to KCLS:

King County Library Systems
960 Newport Way Northwest
Issaquah, Washington  98027-2702
Attn:
__________________________
If to CONTRACTOR:
___________________________

___________________________

___________________________

Attn:
_____________________
9.
Contractor’s Indemnity.
Contractor will indemnify and hold KCLS, its employees, successors and assigns, harmless from and against any and all actual or alleged losses, claims, damages (including interest penalties, fines, monetary sanctions and attorneys' fees), liabilities and costs incurred or suffered from, in connection with, or arising in any manner whatsoever out of the actual or alleged negligence, willful misconduct, violation of law, or breach of this Agreement by Contractor, its employees or its agents.  For the purposes of this Section 9, 'costs' includes, without limitation, reasonable attorneys’ and accountants' fees and expenses, court costs, and all other out-of-pocket expenses.

Notwithstanding anything herein to the contrary, if (and only if) the provisions of RCW 4.24.115 apply to the Services and any injuries to persons or property arising out of performance of this Agreement are caused by or result from the concurrent negligence of Contractor, its agents or employees, and KCLS, its agents or employees, Contractor's indemnification in regard to such injuries does not apply to the comparative extent of the negligence of KCLS, its agents or employees.  Contractor specifically assumes potential liability for actions brought by Contractor's 
own employees against KCLS and for that purpose Contractor specifically waives any immunity against claims by KCLS under the Workers Compensation Act, RCW Title 51; 
CONTRACTOR ACKNOWLEDGES THAT THIS WAIVER WAS SPECIFICALLY ENTERED INTO PURSUANT TO THE PROVISIONS OF RCW 4.24.115 AND WAS THE SUBJECT OF MUTUAL NEGOTIATION.

10.
Commencement.  Upon commencement of the Services, the Contractor shall provide the following:

10.1
Certificate of Insurance (see Section 15).

10.2
Performance and Payment Bonds, if the Agreement base lump sum amount is over Thirty Thousand Dollars ($30,000).
(a)
Contractor shall execute and deliver to KCLS, performance and payment bonds on forms used by the bonding industry and acceptable to KCLS, with an approved surety company qualified to do business in the State of Washington, as surety in the full amount of the Agreement plus the Washington State Sales Tax.

(b)
Contractor shall deliver the required performance and payment bonds to KCLS not later than three (3) days following the Effective Date of the Agreement.

(c)
Said performance and payment bonds shall indemnify and save harmless KCLS from any defect or defects in any of the workmanship or materials entering into any part of the Work, as defined in the Scope of Services, which shall develop or be discovered within one (1) year after the acceptance of such Work.

(d)
Contractor shall be responsible for paying the premiums for the performance and payment bonds.
11.
Compensation.  KCLS shall compensate Contractor for all Services provided within the scope of this Agreement in the amount as described below (the “Contract Sum”):
KCLS shall pay Contractor for Contractor’s performance of the Services a lump sum of ______________________________ and 00/100 Dollars ($_____.00) (“Lump Sum”).  The Lump Sum consists of all costs associated with the Services, excluding state or local sales tax and other applicable taxes, which shall be listed as separate line items on all invoices and applications for payment, the actual cost of the Services, including general conditions, and, reimbursement for the Contractor’s overhead or profit.

KCLS shall pay the Contractor for all Services provided within the scope of this Agreement as described below. Contractor shall have full responsibility for and KCLS will not pay, withhold or arrange for payment of, any of the following: FICA, FUTA, assessments for the State of 
Washington unemployment fund, amounts related to federal income tax, worker's compensation insurance or health and accident insurance.

11.1
Payment/Invoicing: 
(a)
KCLS has a standard payment application.  Please see attached.
(b)
Initial payment will not be released until the required Intent to Pay Prevailing Wages is received by KCLS.

(c)
No payment will be released until the payment application or invoice is correct and contains all required information as determined by KCLS.
(d)
On all Contracts over Thirty Thousand Dollars ($30,000), there shall be five percent (5%) retainage held.  The retainage is calculated on the total of Services completed to date of the applicable invoice.
(e)
Before release of final retainage, KCLS must receive all Closeout Documents and State Approvals (reference “Agreement Closeout”).

12.
Hours of Labor and Payments.  Contractor agrees that pursuant to RCW 49.28.020, no laborer, workman, or mechanic in the employ of Contractor, any subcontractor or any other person doing or contracting to perform the whole or any part of the Services contemplated by this Agreement, shall be permitted or required to work more than eight (8) hours in any one (1) calendar day, provided that, in cases of extraordinary emergency, such as danger to life or property, the hours of work may be extended, but in such cases the rate of pay for time employed in excess of eight (8) hours of each calendar day shall not be less than one and one-half (1.5) times the rate allowed for this same amount of time during eight (8) hours service.  Notwithstanding the foregoing, Contractor and its subcontractors may enter into agreements with their respective employees in which the employees work up to ten (10) hours in a calendar day.  No such agreement may provide that the employees work ten (10) hour days for more than four (4) calendar days a week and any such agreement is subject to approval by the employees.  The overtime provisions of RCW 49.28.020 shall not apply to the hours, up to forty (40) hours per week, worked pursuant to such an agreement.
13.
Noise and Dust Control.  Contractor shall comply with any noise and dust restrictions and provisions including but not limited to the City of Burien Municipal code and Puget Sound Pollution Control Agency.
14.
Retention of Payrolls and Records.  Contractor shall retain and preserve payrolls and other basic records relating to the execution of the Services and this Agreement for a period of three (3) years after completion of the Services or longer as required by law.  Contractor shall also maintain and retain for the same period of time detailed records with respect to all Work performed and costs incurred claimed to result from extra work, delays or disruption of the Work 
for which Contractor claims additional time or compensation.  Contractor shall permit access to such preserved records, books and accounts by agents of KCLS or by other governmental entities charged with the authority to ascertain compliance with any applicable statutes, rules or regulations. If Contractor terminates, assigns or otherwise divests itself of its legal capacity under this Agreement during the preservation period, then it shall immediately notify KCLS and preserve such records, at its expense, as directed by KCLS.  Contractor shall advise all subcontractors, suppliers and materialmen in writing of this requirement and of its applicability to them.  No claim to which such records relate shall be valid in the event the claimant has failed to adhere to the requirements of this Section.

15.
During the Performance of the Agreement.

15.1
Contractor will not discriminate against any employee or applicant for employment because of race, creed, color, national origin, sex, age, marital status or the presence of any physical, sensory or mental handicap or disability, Vietnam Era Veteran Status or Disabled Veteran Status, nor shall the Contractor commit any of the other unfair practices defined in RCW 49.60, the Washington State Law Against Discrimination, any of the above-listed federal statutes relating to Discrimination in employment 

15.2
Contractor will, in all solicitations or advertisements for employees placed by or on behalf of Contractor, state that all qualified applicants will be considered for employment without regard to race, creed, color, national origin, sex, age, marital status or the presence of any physical, sensory or mental handicap or disability.

15.3
Contractor will send to each labor union, employment agency or representative of workers with which Contractor has a collective bargaining agreement or other contract or understanding, a notice advising the labor union, employment agency or worker’s representative of Contractor's commitments under this Agreement, RCW 49.60, and federal statutes relating to discrimination in employment.

15.4
Contractor will permit access to its books, records and accounts and to its premises by KCLS, or the Washington State Human Rights Commission, for the purpose of conducting an audit or other investigation to ascertain compliance with the contractual terms and conditions.

15.5
Contractor will include the provisions of Clauses 15.1 through 15.4 above in every subcontractor purchase order, so that such provisions will be binding upon each subcontractor of Contractor.

15.6       Prevailing Wage Rates:

(a) In accordance to the Washington Public Works Act, Chapter 39.12 RCW, Contractor and subcontractors shall pay employees for each trade or occupation, performing work on this Public Works Project, not less than the 
minimum, current Prevailing Wage Rate and shall comply in all respects to this Act or other requirements as defined by:


Prevailing Wage Section, ESAC


Department of Labor and Industries


P.O. Box 44540


Olympia, WA 98504-4540


360-902-5335

(b) Prevailing Wage Rate is defined as the hourly wage, fringe benefits, and overtime in     accordance with provisions of the Washington Public Works Act (most current rules and regulations).

1. Contractor and subcontractors must pay a wage-and-fringe benefits package to workers that is equal to or exceeds the prevailing wage & prevailing fringe benefit amounts added together.

2. Contractor and subcontractors must observe overtime, holiday, and Code provisions that are part of the Prevailing Wage Rate.

(c)
"Statement of Intent to Pay Prevailing Wages", as approved by Department of Labor and Industry's "industrial statistician", is required to be submitted from Contractor and subcontractors with each Application for Payment and before payment is made.

1. Posting of "Statement of Intent to Pay Prevailing Wages" is required to be posted by Contractor at job site Field Office.


(d)
Amount retained will be a percent of each payment, determined by Owner, as sufficient to pay any unpaid wage claims, taxes and costs as well as attorney fees, should a claim against the bond and retainage fund be filed.

1.  At conclusion of Project, Contractor and subcontractors shall submit to Owner "Affidavit of Wages Paid", as approved by Department of Industry's "industrial statistician", before Owner will release retainage and interest withheld. 
(e) The Department of Labor and Industries requires a fee, to be paid at the time of submittal, for both the Intent to Pay Prevailing Wages forms and the Affidavit of Wages Paid forms.  All fees required by the Department of labor and Industries shall be paid by the Contractor.
(f) Go to www.lni.wa.gov/tradeslicensing/prevailingwage/ratedatabase/ratestrade/default.asp and select either by County or by Trade. 

15.7
Contractor warrants that:

(a)
Contractor’s performance of the Services shall be consistent with the terms and conditions of this Agreement;

(b)
Contractor’s performance of the Services pursuant to this Agreement will not violate any agreement or obligation between Contractor and a third party;

(c)
The Services will either be originally created by Contractor, or Contractor will obtain all necessary rights to the Services to transfer ownership to KCLS as required by Section 18.1 below;

(d)
The Services will not infringe any copyright, patent, trade secret, trademark, or other proprietary right held by any third party;

(e)
All services provided by Contractor in connection with the Services will be performed in a professional manner and shall be of a high grade, nature, and quality; and

(f)
The Services performed by Contractor under this Agreement will be in compliance with all applicable U.S. laws and regulations.
16.
Temporary Utility Services.


16.1
The Owner will not provide temporary utilities for the Contractor.  Contract is responsible to provide any utilities needed to perform this scope of work.
17.
Insurance.

17.1
Contractor shall purchase from and maintain in a company or companies lawfully authorized to do business in Washington State the insurance listed in Section 15.2 to protect Contractor and KCLS from the following claims which may arise out of or result from Contractor's operations under this Agreement and for which Contractor may be legally liable, whether such operations be by Contractor or by a subcontractor or by anyone directly or indirectly employed by any of them, or by anyone for whose acts any of them may be liable: (a) Claims under workers’ or workmen's compensation, disability benefit and other similar employee benefit acts which are applicable to the Services to be performed; (b) Claims for damages because of bodily injury, occupational sickness or disease, or death of Contractor's employees: (c) Claims for damages because of bodily injury, sickness or disease, or death of any person other than Contractor's employees; (d) Claims for damages insured by usual personal injury liability coverage which are sustained (i) by a person as a result of an offense directly or indirectly related to employment of such person by Contractor, or (ii) by another person: (e) Claims for damages, other than to the Services itself, because of Injury to or destruction of tangible property, including loss of use resulting therefrom: and (f) Claims for damages because of bodily injury, death of a person or property damage arising out of ownership, maintenance or use of a motor vehicle.

17.2
Contractor’s general liability insurance shall include all major divisions of coverage and be on a comprehensive basis.  Coverage shall include but not be limited to the following:

17.2.1
(a) Premise Operations (including X, C, and U coverage’s), (b) KCLS’s or Contractors’ Protective, (c) Products and Completed Operations, (d) Personal Injury Liability; and (e) Contractual Liability, for which insurance shall be written for not less than $1,000,000 any one occurrence, $1,000,000 annual aggregate, or greater if required by law;
17.2.2
Owned, non-owned, hired and borrowed motor vehicles, for which insurance shall be written for not less than $1,000,000 any one occurrence, or greater if required by law;
17.2.3
Employers Liability/Stop Gap, for which insurance shall be written for not less than $1,000,000 each employee limit, $1,000,000 each accident limit, $1,000,000 disease aggregate limit; or greater if required by law; and

17.2.4
Worker’s compensation, for which insurance shall be written as required by statute.
            17.2.5 Umbrella Liability – Contractor should carry an Umbrella policy that extends coverage over sections 17.2.1 - 17.2.3 with a limit of not less than $4,000,000
17.3
Maintenance of insurance by Contractor as specified in this Section shall in no way be interpreted as limiting potential or actual liability, or relieving the Contractor of any responsibility whatever and Contractor may carry, at its own expense, such additional insurance as it deems necessary.  Contractor's insurance shall be primary and any duplicative insurance obtained by KCLS shall be secondary.

17.4
Contractor shall, within seven (7) days of the Effective Date, submit certificates of insurance to KCLS.  The certificates shall include: (a) Name and address of the insured; (b) Name and location of the Project; (c) Types of insurance; (d) Policy numbers; (e) Expiration dates; (f) Limits of liability for bodily injury and for property damage; (g) Endorsements required to make policies conform with the insurance requirements; (h) An endorsement requiring the insurer to provide to KCLS prior written notice of 30 days before the coverage under such policies may be canceled, materially modified, or non-renewed; and (i) All policies (except Workers Compensation) shall include, by endorsement, the following wording:  “King County Rural Library District doing business as King County Library System (KCLS), and its officers, trustees, directors, agents and employees are named as additional insured’s under this policy”.

18.
Claims for Extra Cost.

18.1
If the Contractor claims that any instructions, by drawings or otherwise, involve extra cost under this Contract, the Contractor shall give KCLS written notice thereof within seven (7) days after receipt of such instructions, and before proceeding to execute the work (except in an emergency endangering life or property) receive written authorization from KCLS to proceed.  In the absence of such notice and authorization, no claims for extra costs (however defined) shall be valid unless so made.  No work shall be started prior to Contractor receiving written approval to proceed.
18.2
When latent or other unforeseen conditions require modifications to the Contract, the Contractor may propose changes by submitting a written request for a change to KCLS.  Such request must be submitted in writing within seven (7) days of Contractor’s notice of the latent or other unforeseen conditions.  The request shall include a written statement outlining the reasons for the change and the effect of the change on the Work or Services.  Provide a complete description of the proposed change and state the effect of the proposed change on the Contract Sum and Contract Time.  The statement shall include: (1) a list of quantities of materials/products to be purchased and costs along with the total amount of purchases to be made and, if appropriate, furnish survey data to substantiate quantities; and (2) indicate applicable taxes, delivery charges, equipment rental charges, and amounts of trade discounts.  No work shall be started prior to Contractor receiving written approval to proceed.

Overhead and profit included in the cost to KCLS for any change shall not exceed the following rates:

(a)
For the Contractor, for cost of work performed by the Contractor’s own forces, ten percent (10%) overhead and five percent (5%) profit.

(b)
For the Contractor, for cost of work performed by the Contractor’s Subcontractor, five percent (5%) overhead and five percent (5%) profit.

18.3
For minor changes in the Services, supplemental instructions authorizing minor changes in the Services, not involving an adjustment to the Contract Sum or Contract Time, will be issued by KCLS by a written response to a Request for Information.

18.4 
Proposed changes in the Services that will require adjustment to the Contract Sum or Contract Time will be issued by KCLS only through a written Change Order (“CO”) with a detailed description of the proposed change, including any supplemental or revised Drawings and Specifications, if necessary, and the agreed change, if any, to the Contract Sum or Contract Time.

18.5
Upon KCLS’s approval of the proposed change, KCLS will issue a Change Order for signature to the Contractor.  No work shall be started prior to Contractor receiving written approval to proceed, which shall occur only after the Contractor executes the Change Order.

19.
Agreement Closeout.
19.1
Upon completion of the Work or Services, Contractor must submit to KCLS the following:

(a)
All warranties and Operation & Maintenance manuals.

(b)
A Letter of Completion and Warranty stating that the Services have been fully completed in strict accordance with Plans and Specifications, that all outstanding invoices have been paid and requesting final inspection.

(c)
A request for release of retainage.

(d)
A Consent of Surety (if base amount of Agreement is over Thirty Thousand Dollars ($30,000) and on those Contracts under Thirty Thousand Dollars ($30,000) where performance and payment bonds were required).

(e)
Affidavits from the Contractor approved by the Industrial Statistician of the Washington State Department of Labor and Industries stating that the Contractor and all Subcontractors and material suppliers for the project have been paid in full (Affidavit of Wages Paid).

(f)
Separate Releases or Waivers of Liens from all subcontractors, materials and equipment suppliers.

(g)
Final Waiver of Lien from Contractor stating all outstanding Work covered by the Agreement has been completed.

19.2
The KCLS will submit a Notice of Completion of Public Works Contract form for the project to the State and must receive the following approvals before retainage can be released:

(a)
Certificate of Payment of State Excise Taxes by Public Works Contractor from the State Department of Revenue.

(b)
Certificate of Payment of Contributions Penalties and Interest on Public Works Contract from the Employment Securities Department.

(c)
Certificates approved by all other departments and agencies having jurisdiction over the activities of the Contractor, as appropriate for the Services performed, have been provided to KCLS.
20.
Miscellaneous Provisions.
20.1
Ownership of Work by KCLS.  To the extent that the Services delivered to KCLS hereunder includes material subject to copyright, Contractor agrees that the Services are done as a “Work For Hire” as that term is defined under U.S. copyright law, and that as a result, KCLS shall own all copyrights in the Services.  To the extent that the Services does not qualify as a Work For Hire under applicable law, and to the extent that the Services includes material subject to copyright, patent, trade secret, or other proprietary right protection, Contractor hereby assigns to KCLS, its successors and assigns, all right, title and interest in and to the Services, including all copyrights, patents, trade secrets, and other proprietary rights therein (including renewals thereof).  Contractor shall execute and deliver such instruments and take such other action as may be required and requested by KCLS to carry out the assignment made pursuant to this section.  Any documents, magnetically or optically encoded media, or other materials created by Contractor pursuant to this Agreement shall be owned by KCLS and subject to the terms of this section.  To the maximum extent permitted by law, Contractor waives all moral rights in the Services.

20.2
Severability.  If a court of competent jurisdiction or governmental authority finds any clause or provision of Agreement to be unenforceable, then the Agreement shall be deemed amended to exclude the clause or provision and the remainder of the Agreement shall continue in full force and effect.  However, if such court finds any of the provisions regarding the ownership and use of any deliverables, if any, and/or confidentiality, warranties and representations, or indemnification terms of this Agreement are to be unenforceable, then KCLS may elect to terminate the Agreement for convenience.
20.3
Mediation.  KCLS and Contractor agree that, as a prerequisite to the commencement of litigation, they will submit any dispute between them to non-binding mediation.  Unless KCLS and Contractor subsequently agree otherwise, the mediation will be conducted under the auspices of JAMS/Endispute or another mutually acceptable mediation service.  Each party will pay half of the mediator’s charges and half of the mediation service’s charges.  Each party will be represented at the mediation proceedings by an individual or individuals authorized to resolve the dispute on behalf of his, her or their principal.  Either KCLS or Contractor may initiate the mediation process.  If, and only if, a mediation has been initiated and has failed to produce a mutually acceptable resolution, either KCLS or Contractor may commence litigation.  This provision shall not apply to any litigation commenced against KCLS or Contractor by a third party.

20.4
Attorney’s Fees.  The substantially prevailing party, in regard to any dispute arising out of or concerning this Agreement, shall be entitled to recover its reasonable attorneys’ fees and costs in any dispute resolution proceeding. 

20.5
Headings.  The headings of the Sections of this Agreement are for convenience only and are not to be considered part of the terms and conditions of this Agreement.

20.6
Entire Agreement.  This Agreement constitutes the entire agreement between the parties relating to the subject matter hereof and supersedes and cancels all other prior agreements, representations and understandings of the parties in connection with such subject matter.  All amendments of modifications to this Agreement shall be made in writing, signed by the parties hereto and incorporated herein by reference, and no oral amendment or modification shall be binding on either party.
 21.
Contract Information Summary.

(a)
Commencement Date:
To be fixed in a Notice to Proceed OR ___________, 200_
(b)
Completion Date:
On or before _________________, 200__

(c)
Scope of Services:
 ______________________, which shall be in accordance with the Contractor’s proposal for the Services, including quote and project specifications and drawings, dated ______________, 200_.
(d)
Total Compensation (Contract Sum):
$_________, Lump Sum, excluding Washington State Sales Tax, which shall be listed as a separate line item.
IN WITNESS WHEREOF, the parties hereto have executed and dated this Agreement.

KING COUNTY LIBRARY SYSTEM
________________________ (“Contractor”)

Address:  960 Newport Way NW
Address:  
____________________


Issaquah, WA  98027-2702

____________________

By:  _____________________________
By: ________________________________

       (SIGNATURE)                                                                                           (SIGNATURE)

Name:  Greg Smith
Name:  _____________________________



             (PRINT NAME)

Title:  Associate Director
Title:  ______________________________

          Facilities Management Services
           (PRINT TITLE)

Date: ____________________________
Date:  ______________________________



____________________________________



WASHINGTON STATE EXCISE TAX/UBI#
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